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Pronouncement

IACA/ORDER

PER MANISH BORAD, AM.

This appeal of the revenue for the assessment year 2014-15 is
directed against the order of Id. Commissioner of Income-tax
(Appeals)-10, Kolkata dated 24-09-2017 and is arising out of the
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assessment order framed u/s. 147/143(3) of the Income Tax Act
dated 25.3.2015 passed by Income Tax Officer (ITO), Ward-35(3),
Kolkata.

2. The registry has informed that there is a delay of 03 days in filing
the present appeal by the revenue. The application for condonation of
delay has been filed by the revenue explaining each day of delay. On
perusal of the same, we find that the delay was not wilful on the part
of the revenue. We, therefore, condone the delay and admit the

appeal for adjudication.

3. The revenue has raised the following grounds of appeal:-

1. That on the facts and circumstances of the case,
the Ld. CIT(A) erred in allowing relief to the assessee
by deleting the entire interest expenses on secured
loans amounting Rs.3,55,54,116/-.

2. The appellant craves the leave to make any
addition, alteration, modification of grounds at the
appellate stage.

4.  Brief facts of the case are that the assessee is an individual and
engaged in the business of property developer. The assessee filed its
return of income for the AY 2014-15 on 31-03-2015 declaring total
income Nil. The case was selected for scrutiny followed by service of
notices issued u/s. 143(2) and 142(1) of the Act. During the
assessment proceedings the Ld.AO observed that bank interest of
Rs.3,55,54,116/- was not paid before the due date of filing of return of
income. Accordingly, the same was disallowed u/s. 43B of the Act.
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The Ld. AO also made the disallowance of Rs.1,07,15,143/- ul/s.
40(a)(ia) of the Act for non deduction of tax at source on the interest

expenses. Ld.AO assessed income at Rs.4,62,83,270/-.

5. Aggrieved, the assessee preferred an appeal before the Ld.
CIT(A). The Ld. CIT(A) confirmed the disallowance made u/s.43B of
the Act and allowed the other grounds raised on the issue along with
claim of depreciation. Subsequently, the Ld. CIT(A) passed
rectification order u/s. 154 on 28-03-2019 of the Act for rectifying the
apparent mistake made in the order passed u/s. 250 of the Act dt. 24-
09-2017. Against this, the revenue is in appeal solely on the issue of
deletion of disallowance u/s. 43B of the Act for unpaid Bank interest
amounting to Rs.3,55,54,116/-.

6. The Ld. Departmental Representative submitted before us that
the amount of interest on secured loans of Rs.3,55,54,116/- was not
paid by the assessee during the FY 2013-14 and was even not paid
before the due date of filing of the return of income. Therefore, the
same is hit by provisions of section 43B of the Act and the Ld. AO has

rightly made the said disallowance.

7.  Per contra, the Ld. Counsel for the assessee submitted before
us that out of the total bank interest payable at Rs.3,55,54,116/-,
which was not paid by the assessee, only a sum of Rs. 54,07,493/-
has been claimed by the assessee in the P & L account and
remaining amount of Rs. 3,01,46,623/- has been transferred to pre-

operative expenses and shown in the asset side of the balance sheet
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and, therefore, disallowance u/s. 43B of the Act cannot exceed
Rs.54,07,493/-.

8. We have heard the rival contentions and perused the records
placed before us. The revenue’s grievance is that the Ld. CIT(A)
erred in deleting the disallowance made u/s. 43B of the Act for unpaid
bank interest on secured loans of Rs. 3,55,54,116/-. We find that so
far as amount of bank interest payable on the secured loans is
concerned, there is no dispute. As far as invoking of provisions of
section 43B is concerned, if an assessee claims certain deductions
against revenue/income and, If such deductions include any bank
interest payable to schedule bank on secured loan, the same is
allowable only if it is actually paid. The assessee gets liberty if, in
case, interest is not paid during the FY in which the assessee claims,
but paid before the due date of filing of return u/s. 139(1) of the Act.

9. Before us, on the basis of submissions made by the Ld. Counsel
for the assessee as well as the comments of the Ld.AO, forming part
of statement of facts, we find that out of total alleged amount of Rs.
3,55,54,116/- the assessee has only claimed interest expenses of Rs.
54,07,493/- in its P & L account and remaining amount of Rs.
3,01,46,623/- has been shown as pre-operative expenses and
assessee has not claimed this expenditure. We find that so far as
interest of Rs.54,07,493/- is concerned undisputedly since the same
has been claimed in the P & L account, but not paid by the assessee
during the financial year 2013-14 and even not before the due date of

filing of return u/s. 139(1) of the Act, the same deserves to be
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disallowed u/s. 43B of the Act and thus, the disallowance to this
extent at Rs.54,07,413/- is confirmed. But, for the remaining amount
since the assessee is not claiming deduction in the P & L account and
showing it as pre-operative expenses, we confirm the finding of Ld.
CIT(A) deleting the disallowance. However, we direct the revenue
authorities to take note of this fact that in subsequent years if the
assessee claims the Bank interest transferred to pre-operative
expenses as an expenditure in the P & L account, the same can be
allowed only if the assessee is able to prove with documentary
evidences that the said bank interest on secured loans has actually

been paid.

10. In the result, the appeal of the revenue is partly allowed as per

the terms indicated hereinabove.

The order pronounced in the open Court on 24 .05.2022

Sd/- Sd/-
(SONJOY SARMA) (MANISH BORAD)
JUDICIAL MEMBER ACCOUNTANT MEMBER

Dated : 24" May, 2022
**PP/SPS
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